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I-IUGO HERFURTH, JR., Appellant , 

v. 

MINNIE F. HERFURTH, Appellee. 


Appeal from the District Court of the United States foi) the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 


This is an appeal, taken by Hugo Herfurth, Jr., (plaintiff 
below and appellant herein) from an order overruling a 
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motion of plaintiff for an injunction pendente life 1 entered 
by the District Court of the United States for the District 
of Columbia on June 26, 1942. (Appendix pp. 18-19.) No¬ 
tice of appeal, and cost bond on appeal were filed July 14, 
1942. (Appendix pp. 26, 27.) Jurisdiction of this Court 
is derived from Code D. C. 1940, § 17-101. 

STATEMENT OF CASE. 

The instant action is a Declaratory Judgment Proceed¬ 
ing, brought by Hugo Herfurth, Jr., plaintiff below, under 
Judicial Code, $ 274 (d) [U. S. C. A., Tit. 28, Sec. 400], to 
procure a determination of the validity and binding effect 
of a Deed of Agreement concerning real estate in the Dis¬ 
trict of Columbia, duly executed and acknowledged by plain¬ 
tiff Hugo Herfurth, Jr., and defendant Minnie F. Herfurth. 

The facts are not disputed upon the record of the pro¬ 
ceedings herein. 

THE FACTS. 

Hugo Herfurth, Jr., and Minne F. Herfurth were married 
in the District of Columbia on June 30, 1915, and lived to¬ 
gether as man and wife until April 25, 1939. 2 


i The order entered by the court below refused plaintiff a preliminary in¬ 
junction in an action brought by him for a Declaratory Judgment. (Cf. Order, 
Appendix, pp. 25-26.) 

Whether the order thus entered is an order from which an appeal lies as 
a matter of right to this Court, or whether the order is an order from which 
a special appeal must be sought by petition, is difficult to determine. [Code 
D. C. 1940, Title 17, Sec. 101.] Accordingly, the plaintiff below has appealed 
specially in the case now pending in this Court, Docket No. 8316. See Notes 
on Practice—Court of Appeals of District of Columbia, 2nd Ed., Moncure 
Burke, Sec. 103, Special Appeals, pp. 48-49 (citing Fifth Congregational 
Church v. Bright, 28 App. D. C. 229, [cert. den. Bright v. Fifth Congregational 
Church, 205 U. S. 541, 27 S. Ct. 788, 51 L. ed. 921]; Barker Painting Co. v. 
Brotherhood of Painters, Decorators, etc., (Docket No. 4587), 57 App. D. C. 
322, 23 F. (2d) 743 [cert. den. 276 U. S. 631, 48 S. Ct. 324, 72 L. ed. 741]). 

Appellant requested in his petition for allowance of special appeal (Docket 
8316), filed July 18, 1942, that the Court defer action thereon until this gen¬ 
eral appeal comes on for argument. 

- Four children were born of the marriage, of whom two are adults and two 
are minors. 

The two eldest daughters are adults. The third child, a daughter, 20 years 
of age, is emancipated and gainfully employed. The youngest child, a son, 18 
years of age, is being supported, maintained, clothed and educated by plain- 
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Prior to April 25,1939, irreconcilable differences and dif¬ 
ficulties had arisen between plaintiff and defendant, in con¬ 
sequence of which they separated on that date. Since that 
time they have lived separate and apart. 

After their separation, and prior to October 3,1939, plain¬ 
tiff and defendant reached an agreement for the custody 
and support of their then minor children; and they jalso 
reached an agreement for the support and maintenance of 
defendant Minnie F. Herfurth, and an agreement to fix\and 
determine, thence and forever thenceforth, their respective 
rights, both present and future, in the real and personal 
property of each other . Accordingly, a written Dee<ji of 
Agreement (Of. Exhibit to Complaint, Appendix pp. 7-14) 
was entered into, executed and acknowledged by Hugo Her¬ 
furth, Jr., and Minnie F. Herfurth on October 3, 1)39, 
wherein the rights of plaintiff and defendant in real and 
personal property in the District of Columbia were fixed 
and determined. 3 This Deed of Agreement has been in full 
force and effect at all times since October 3, 1939, and ihas 
been complied with in all respects by plaintiff Hugo hter- 
furth, Jr. 


Since said April 25, 1939, plaintiff Hugo Herfurth, Jr., 
has been resident and domiciled in Arlington County, Vir¬ 
ginia, and defendant, Minnie F. Herfurth, has remained and 


tiff Hugo Herfurth, Jr., at the Carlisle Military School, Bamberg, South Caro¬ 
lina. 

No interests of the children, either adults or infants, are concerned in the 
instant ease. This case is confined solely to questions as to the binding elfect 
of a Deed of Agreement between Hugo Herfurth, Jr., and Minnie F. Herf irth 
whereby their respective property rights in the real and personal property 
of each other, situate in the District of Columbia, were settled. 

3 By the Deed of Agreement fCf. Exhibit to Complaint, Appendix, pp. 7-14], 
provision was made for the custody, support and maintenance of the children. 

The Deed of Agreement also provided for the support and maintenance of 
the wife, Minnie F. Herfurth. 

In respect of the property rights of the husband and wife, in the real and 
personal property situated in the District of Columbia, the wife was given 
all of the personal chattels and household effects in the family home; and she 
was given a full life estate in the family home, rent free, the repairs, install¬ 
ments of interest and principal under a deed of trust thereon, taxes, etc. to 
be paid by the husband. The wife and husband each waived, released, remised, 
quitclaimed and barred their respective rights of inchoate dower and curtesy 
initiate in real estate of the other, and any rights to distributive shares in 
personal estate of the other. 
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1ms been resident and domiciled in the District of Colum¬ 
bia. On November 6, 1941, he filed an action in the Cir¬ 
cuit Court for Arlington County, Virginia, in the case en¬ 
titled “Hugo Herfurth, Jr., Plaintiff, v. Minnie F. Her- 
furth, Defendant, In Chancery No. 1288,” wherein he 
sought a divorce a vinculo matrimonii from said Minnie F. 
Herfurth on the ground of her wilful abandonment and de¬ 
sertion of him for a period of more than two years. Service 
of process by publication was duly made upon Minnie F. 
Herfurth in that suit. 

By her answer filed in said suit, Minnie F. Herfurth ad¬ 
mitted that the Deed of Agreement hereinabove referred 
to had been executed and acknowledged by Hugo Herfurth, 
Jr., and herself, a copy of which was annexed to that com¬ 
plaint; hut slu> attacked the validity and bind in y effect of 
the Deed of Agreement, and the terms thereof , insofar as 
the said Deed of Agreement settled the property rights . 
both real and personal , between plaintiff and defendant , and 
their rights, titles , interests , and obligations thereunder . 4 
A motion filed by Minnie F. Herfurth in the Virginia case 
likewise attacked the validitv and binding effect of the 
agreement, and the terms thereof. This motion was to come 
on for hearing before the Virginia Court on April 4, 1942. 

Thereupon, on April 3, 1942, Hugo Herfurth, Jr., filed 
his Complaint for Declaratory Judgment, and for Injunc¬ 
tion, in the instant case, in the District Court of the United 
States for the District of Columbia, wherein he pleaded the 
facts as recited above, and sought a declaration of the valid¬ 
ity and binding effect of the Deed of Agreement, and the 
respective rights, titles, and interests, and the liabilities and 

•i By the attack thus made by Minnie F. Herfurth upon the Deed of Agree¬ 
ment in the Virginia Court, she was seeking to have the Virginia Court annul 
and set aside and vacate an agreement directly affecting real estate and per¬ 
sonal property in the District of Columbia, and the respective rights, titles, 
and interests of the parties therein. 

This attack by Minnie F. Herfurth was made despite the provisions of para¬ 
graph 11 of the Deed Agreement fCf. Exhibit to Complaint, Appendix, p. 13], 
that in the event of proceedings for divorce, the provisions of the deed as to 
the respective property rights of the parties should not be affected thereby, 
but that the agreement should be submitted to such court for its ratification, 
approval and adoption, if agreeable to its practice. 
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obligations, of the parties thereto. The complaint sought 
a temporary restraining order, and an injunction, pendente 
life and permanently, against Minnie F. Herfurth, to pre¬ 
vent her from instituting, prosecuting, or maintaining any 
other suits, actions, or proceedings whatsoever against 
Hugo Herfurth, Jr., in violation or derogation of the terms, 
provisions, and conditions of said Deed of Agreement. 

A temporary restraining order was issued by Associate 
Justice F. Dickinson Letts, ex parte, upon the allegations 
of the complaint (an undertaking for damages having been 
given by plaintiff, Hugo Herfurth, Jr.), to prevent Minnie 
F. Herfurth from going forward in the Virginia case and 
obtaining an order in derogation of the Deed of Agreement. 
(Cf. Appendix, pp. 15-16.) 

Defendant Minnie F. Herfurth moved to dismiss the com¬ 
plaint, but her motion was overruled/’ ( Cf. Appendix, p. 
20 .) 

On motion duly made by Hugo Herfurth, Jr., for anj in¬ 
junction pendente life, to succeed the temporary restraining 
order, the Motions Justice (Associate Justice Jesse C. j\d- 
kins) refused to grant an injunction pendente lite. Find¬ 
ings of Facts and Conclusions of Law were made by |the 
Motions Justice. (Cf. Appendix, pp. 21-25.) The Conclu¬ 
sions of Law ruled by the Motions Justice were: 

“1. That this Court is without jurisdiction to grant 
said motion for a preliminary injunction, or to issue a 
preliminary injunction herein. Toucey v. New York 
TAfe Insurance Company (decided November 17, 1941), 

_IT. S., 62 S. Cit. 139, 86 L. cd. (Adv. Op.) l|07, 

(Nos. 16 and 19—October Term, 1941). 

“That upon the foregoing facts this Court will }iot 
exercise its discretion to grant an injunction pendente 
lite herein.” 

•’•Defendant’s motion to dismiss attacked the sufficiency of plaintiff’s com¬ 
plaint, and asserted that the parties had submitted themselves to the Virginia 
Court in the divorce proceedings, wherefore that Court had jurisdiction to 
adjudicate the rights, titles and interests, and the respective rights and obli¬ 
gations of the parties in the real estate and personal property situated in the 
District of Columbia. 
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The Motions Justice entered an order on June 26, 1942, 
overruling plaintiff’s motion for injunction pendente lite.° 
(Cf. Appendix, pp. 25-26.) It is from this order that the 
instant appeal is taken. 7 A special appeal was likewise 
taken because of the procedural question involved. 

QUESTIONS PRESENTED. 

I. Does the District Court of the United States for the 
District of Columbia have jurisdiction to entertain a Dec¬ 
laratory Judgment Proceeding to declare the validity and 
binding effect of a Deed of Agreement concerning real es¬ 
tate and personal property situate in the District of Colum¬ 
bia? 


11 If the Conclusion of Law of the Motions Justice that he was without juris¬ 
diction to issue an injunction pendente lite be accepted, and since the facts 
are not disputed, there would be no point in trying the instant case upon its 
merits, since the lack of jurisdiction would preclude the Trial Justice from 
acting in the cause or granting the declaratory relief sought. Hence this 
appeal. 

The action of the Motions Justice was inconsistent on the record. The court 
overruled the motion to dismiss, and thus retained the cause for an answer 
by defendant and a hearing on the merits, yet he refused to grant a preliminary 
injunction on the ground of lack of jurisdiction to protect title to real estate 
and personalty located in the District of Columbia. 

7 Whether this order refusing a preliminary injunction is an order from 
which an appeal lies to this Court as a matter of right, or whether the order 
is only one upon which appeal is allowed in the discretion of this Court, is 
difficult to determine. 

Code D. C. 1940, Title 17, Sec. 101, provides: 

“$17-101 [18:26]. District Court and Court of Appeals. 

“* * * Appeals shall also be allowed to said United States Court of 
Appeals for the District of Columbia from all interlocutory* orders of the 
District Court of the United States for the District of Columbia, or by any 
Justice thereof, whereby the possession of property is changed or affected, 
such as orders for the appointment of receivers, granting injunctions, dis¬ 
solving writs of attachment, and the like; and also from any other inter¬ 
locutory order, in the discretion of the said United States Court of Ap¬ 
peals for the District of Columbia, whenever it is made to appear to said 
court upon petition that it will be in the interest of justice to allow 
such appeal.” 

The order denying the preliminary injunction may well be one “whereby 
the possession of property is changed or affected.” In such case an appeal 
to this Court may be maintained as a matter of right. On the other hand, 
the order may be of mere interlocutory character requiring petition for the 
allowance of a special appeal. For this reason plaintiff is appealing in both 
aspects. 
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II. Does the District Court of the United States for the 
District of Columbia have jurisdiction to issue an injunc¬ 
tion, pendente life and permanently, to prevent an attack on 
a Deed of Agreement concerning real estate and personal 
property situate in the District of Columbia? 


III. Was the jurisdiction of the District Court of the 
United States for the District of Columbia, over real estate 
and personal property situate in the District of Columbia, 
ousted bv an attack made bv defendant Minnie F. Herfurth 
upon the validity and binding effect of the Deed of Agree¬ 
ment in the Virginia Court? 

IV. Did the Motions Justice, of the District Court of the 
United States for the District of Columbia, have a judicial 
discretion to refuse to issue an injunction pendente Lite to 
prevent an attack upon a Deed of Agreement concerning 
real estate and personal property situate in the District of 
Columbia? 

V. Did the Motions Justice, of the District Court <|>f the 
United States for the District of Columbia, abuse a sfound 
discretion in refusing to issue an injunction pendente life 
to prevent an attack upon a Deed of Agreement concerning 
real estate and personal property situate in the District of 
Columbia? 

VI. Did the Motions Justice err in refusing to issue an 
injunction pendente lite herein? 


ARGUMENT. 

The refusal of the Motions Justice to issue an injun 
pendente lite herein was error upon the undisputed fac 
this case . 

There can be no valid reason for the refusal of the < 
below to act in this case, wherein the respective rights, i 
and interests of both plaintiff and defendant concern 
estate and personal property situated in the Distri< 
Columbia, arising under a Deed of Agreement entered 
and to be performed, in said District. Furthermor< 
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principle of comity, to be accorded by one court to another, 
can justify the surrender by the District Court of the United 
States for the District of Columbia of its inherent jurisdic¬ 
tion and exclusive control over real property situated in the 
District of Columbia. 


I. 

A Controversy Exists for Which Declaratory Proceedings 

May Be Maintained. 

By the attack made by Minnie F. Herfurth upon the valid¬ 
ity and binding effect of the Deed of Agreement, a contro¬ 
versy exists. Aetna Life Insurance Co. v. Haworth, 300 U. 
S. 227, 57 S. Ct. 461, 81 L. ed. 617; Maryland Casualty Co. 
v. Pacific Oil & Coal Co., 312 U. S. 270,61 S. Ct. 510,85 L. ed. 
826 (and cases there cited). 

A controversy over the binding effect of an agreement 
between husband and wife, for maintenance of the wife, 
which determines their respective rights, titles and inter¬ 
ests, and their liabilities and obligations, in real and per¬ 
sonal property, is a proper subject matter for Declaratory 
Proceedings. Cf. Borchard on Declaratory Judgments, 
Chap. IV, p. 405, et seq. (where the author treats at length 
of the use of declaratory proceedings to secure the con¬ 
struction and interpretation of written instruments, and 
declarations of the validity thereof). And see, Dodge v. 
Campbell (1927), 128 Misc. 778, 220 N. Y. Supp. 262 (later 
appeal in 1928), 223 App. Div. 471, 228 N. Y. Supp. 618, 
new trial reported in (1929), 135 Misc. 644, 238 N. Y. Supp. 
666 ). 

In Brooke v. Price [1916], 2 Ch. 345, 85 L. J. Ch. N. S. 
617, 115 L. T. N. S. 162, 60 Sol. Jo. 618, a declaration was 
made construing an agreement by a divorced woman, made 
pending a divorce proceeding, to pay an annual sum for the 
maintenance of her divorced husband and small child, who 
was given into the custodv of the husband. 

In Re Monckton [1917], 1 Ch. 224, a declaration was made 
construing a marriage settlement, and holding that in view 


9 


I . 


of the event which had subsequently happened, the 
tiff was a tenant for life in certain estates. 

In Re Humphrey [1917], 2 K. B. 72, 117 L. T. N 


86 L. J. K. B. N. S. 775, 61 Sol. Jo. 383, a declaration was 
made in an action by a wife against the husband as to the 
ownership of certain property which the wife claimed was 
owned by the parties in common. 


plain- 
. S. 7, 


n. 

The District Court Had Jurisdiction to Entertain the Cause, 
and to Grant Injunctive and Declaratory Relief Herein. 

The Motions Justice found as facts, among other things, 
that: 

“11. Said Deed of Agreement fixes and determines 
the respective rights, titles and interests of defendant 
Minnie F. Herfurth and plaintiff Hugo Herfurth, Jr., 
in certain real estate in the District of Columbia, known 
as premises No. 1326 Kennedy Street, Northwest. 

“Said Deed of Agreement further fixes and deter¬ 
mines the right, title and interest of plaintiff Hugo 
Herfurth, Jr., in certain other real estate in the District 
of Columbia. 

“Said Deed of Agreement further fixes and deter¬ 
mines the respective rights, titles and interests de¬ 
fendant Minnie F. Herfurth and plaintiff Hugo Her¬ 
furth, Jr., in certain personal property, chattels and 
effects situate in the District of Columbia. 

“Said Deed of Agreement was entered into in the 
District of Columbia, and was to be, has been, an 
be performed, in said District.” 


f 1 


will 


Notwithstanding, the Motions Justice declined to 
a preliminary injunction to protect the status and ti 
the property pending a hearing by the District Couf 
the District of Columbia as to the validity and 
effect of the agreement. The effect of the order of the 
below is to permit the Virginia court to determine a 
the 


iile 


biff 


Lding 
court 
^id fix 

rights, titles and interests of the parties in property 
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of 
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beyond the jurisdiction and control, and outside of the ter¬ 
ritorial limits, of that State. This, we submit, is error. 


A. The District Court had exclusive jurisdiction over real 
estate situated in the District of Columbia. 


The attack made by defendant Minnie F. Herfurtli upon 
the validity and binding effect of the Deed of Agreement 
affects the rights, titles and interests of both plaintiff and 
defendant in real estate and personal property in the Dis¬ 
trict of Columbia. 

'Where the subject matter of dispute is real estate in the 
District of Columbia, the laws of the District exclusively 
govern in respect of the rights of the parties, the modes of 
transfer, and the solemnities which should accompany them. 


Suydaui v. Williamson, 24 How. 427, 16 L. ed. 742. 
United States v. Fox, 4 Otto (94 U. S.) 315, 24 L. ed. 
192. 

Hutchinson Invest went Co. v. Caldwell, 152 U. S. 65, 
14 S. Ct. 504,38 L. ed. 356. 

Sunderland v. United States, 266 U. S. 226, 45 S. Ct. 
64, 69 L. ed. 259. 


The law of the District of Columbia governs as to the 
formalities necessary to the transfer of the real property 
under the Deed of Agreement. 

Robertson v. Pickrcll, 109 U. S. 608, 3 S. Ct. 407, 27 
L. ed. 1049. 


In the case at bar, the Deed of Agreement was executed 
and acknowledged with all of the formalities requisite for 
the effectual conveyance of real estate in the District of Co¬ 
lumbia. Code D. C. 1940, Title 45, Chap 3, § 301 et seq., 
Chap. 4, § 401 et seq. The Deed was effectual to convey the 
respective rights, titles and interests of the parties thereto, 
even though not recorded. Code D. C. 1940, Title 45, Chap. 
5, § 501. As to an instrument conveying real estate in the 
District of Columbia, the Virginia Court would have no 
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jurisdiction to annul or abrogate the Deed of Agreement. 
Cf. Columbia Nat. Sand Dredging Co. v. Morton, 28 App. 
D. C. 288, 7 L. R. A. (N. S.) 114, 8 Ann. Cas. 511. 

B. The District Court had jurisdiction over defendant Min¬ 

nie F. Herfurth, and personal property, chattels and 

effects situated in the District of Columbia. 

The Deed of Agreement between the parties herein made 
disposition of certain personal property, chattels and effects 
situated in the District of Columbia. It granted certain per¬ 
sonal property, chattels and effects to Minnie F. Herfurth, 
who was and is a resident of the District of Columbia. It 
also released the personal estates of Minnie F. Herfurth 
and Hugo Herfurth, Jr., from claims of each other as dis¬ 
tributees. In such circumstances, and since effectual ser¬ 
vice of process could not be made on Minnie F. Herfurth 
in a Virginia Court (either State or Federal), if Hugo Her¬ 
furth, Jr., should attempt to maintain a Declaratory Pro¬ 
ceeding in that State, no principle of conflict of laws or 
comity can prevent the acceptance of jurisdiction by the 
District Court of the United States for the District of Co¬ 
lumbia. There is no sound legal principle which can h|e as¬ 
serted against the effectual exercise of that jurisdiction in 
all aspects. 

C. The District Court should have granted an injunction 

Pendente Lite Herein. 

The issuance of the court below of an injunction pendente 
life was necessary to protect the jurisdiction of the District 
Court of the United States for the District of Columbia, and 
to prevent an order or adjudication in the Virginia Court. 
Such an order or adjudication might be deemed res judicata 
between the parties. Cf. Allen v. Johnson, 63 App. D. C. 
200, 70 F. (2d) 927, cert. den. 293 U. S. 572, 55 S. Ct. 84, 79 
L. ed. 671; Clark v. Krause, 6 Mackey (17 D. C.) 108. 
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D. The decision relied upon by the District Court is inap¬ 
plicable to this case. 

In support of his refusal to issue an injunction pendente 
life herein, the Motions Justice cited the case of Toucey v. 
New York Life Insurance Company (decided November 17, 

1941), .... U. S., 62 S. Ct. 139, 86 L. ed. (Adv. Op.) 

107. AYe submit that that case is not applicable to the facts 
herein. It concerned the power of a Federal Court to en¬ 
join a State Court from entertaining a transitory action , be¬ 
cause of a prior judgment entered in the Federal Court. The 
case did not concern a local or intransitory action , wherein 
the jurisdiction of the District Court of the United States for 
the District of Columbia is exclusive. Furthermore, in the 
instant case injunction was sought to prevent Minnie F. 
TIerfurth, a resident of the District of Columbia, who was 
subject to jurisdiction in the court below, from instituting 
proceedings in another court. Injunctive process against 
the Virginia Court was not sought. 

CONCLUSION. 

The questions herein concern the jurisdiction of the court 
below to grant injunctive relief in a Declaratory Proceed¬ 
ing under Judicial Code, § 274 (d) [U. S. C- A., Tit. 28, Sec. 
4001. The subject matter is real estate and personalty sit¬ 
uated in the District of Columbia. The person attacking the 
validity and binding effect of the Deed of Agreement is a 
resident of the District of Columbia who could not be effec¬ 
tually served with process in any proceeding for a declara¬ 
tion if filed in a Virginia Court. 

Upon the undisputed facts and the principles of law ap¬ 
plicable thereto, the court below erred in its refusal to grant 
the injunction pendente life. 

Respectfully, 

Leonard J. Ganse, 

Carl F. Bauersfeld, 

Ward B. McCarthy, 
Attorneys for Appellant. 
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APPENDIX 


A District Court of the United States 

for the District of Columbia 

Civil Action No. 15204 

Hugo Herfurth, Jr., Plaintiff, 
v. 

Minnie F. Herfurth, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, a^ the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers ^vere 
filed and proceedings had, in the above-entitled ac¬ 
tion, to wit: 

1 Endorsed: Filed Apr 3 1942 Charles E. Stewart, 

Clerk 

Complaint for Declaratory Judgment, and for Injunction 

1. Jurisdiction of this Court is invoked under Judicial 
Code, § 274(d) [U.S.C.A., Title 28, Section 400], and Ode 
D. C., 1940, Title 11, ] 301 et seq. 

2. Plaintiff Hugo Herfurth, Jr., is an adult citizen of the 
United States, resident and domiciled in Arlington County, 
State of Virginia, and brings this action in his own light 
herein, as hereinafter is more fully set forth. 

3. Defendant Minnie F. Herfurth is an adult citizen of 
the United States, resident and domiciled in the District of 
Columbia, and is sued in her own right herein, as herein¬ 
after is more fully set forth. 
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4. Plaintiff Hugo Herfurth, Jr., and defendant Minnie F. 
Herfurth were lawfully married in the City of Washington, 
District of Columbia, on the 30th day of June, A. D., 1915. 

Of said marriage several, certain children, all now living, 
were born, -whose names and ages are as follows: 

2 Helen Margaret Herfurth, an adult daughter, born 

February 26, 1918. 

Dorothy Louise Herfurth Shanholtz, an adult daughter, 
born June 23, 1920, who married one Paul Shanholtz in 
April, 1937. 

Irene Frances Herfurth, an infant daughter, born Decem¬ 
ber 4, 1921. 

Hugo Frederick Herfurth, an infant son, born May 16, 
1924. 

5. Plaintiff says that said Irene Frances Herfurth, an 
infant, was given into the custody of her mother, the defen¬ 
dant Minnie F. Herfurth, by a Deed of Agreement, a copy 
of which is hereto annexed, but that said Irene Frances 
Herfurth was emancipated by her mother in or about the 
month of July, 1940, and since that time has been gainfully 
employed, first as an employee of the Chesapeake and Po¬ 
tomac Telephone Co., and thereafter and until the present 
time, as an employee of the Riggs National Bank, in the 
City of Washington, District of Columbia. 

Plaintiff further says that said Hugo Frederick Herfurth, 
an infant, is a student now attending the Carlisle Military 
School, Bamberg, South Carolina, and that while said infant 
was given into the custody of his mother, the defendant 
Minnie F. Herfurth, by said Deed of Agreement, neverthe¬ 
less and not-withstanding plaintiff has been supporting, 
maintaining, clothing and educating his said son at said Car¬ 
lisle Military School, and will continue so to do. 

6. For a long time prior to April 25, 1939, and October 
3,1939, certain irreconcilable differences and difficulties had 
arisen and were existing between plaintiff Hugo Herfurth, 
Jr., and defendant Minnie F. Herfurth, in consequence 
whereof they had separated on or about April 25,1939, and 
had been, were, and still are, living separate and apart. 



7. Thereafter, prior to said October 3, 1939, plain- 

3 tiff Hugo Herfurth, Jr., and defendant Mimjie F. 
Herfurth had reached an agreement for the support 

and maintenance of their then unemancipated minor chil¬ 
dren, and for the support and maintenance of the said Min¬ 
nie F. Herfurth, defendant herein, by Hugo Herfurth, Jr., 
plaintiff herein, in consequence whereof the plaintifif and 
defendant desired to enter into an agreement to provide 
for the support and maintenance of their said unemanci¬ 
pated minor children, and for the support and maintenance 
of the said Minnie F. Herfurth, and for the purpose o|f fix¬ 
ing and determining, then and forever thenceforth, thejr re¬ 
spective rights, both present and future, during the lijfe or 
lives, or after the death or deaths, of plaintiff Hugo Her- 
furth, Jr., and defendant Minnie F. Herfurth, each in re¬ 
spect of his or her own property and estate, and each in 
respect of his or her rights, title, or interest, whatever, in 
the property and estate of the other. 

S. Thereupon, a Deed of Agreement, duly sworn to and 
acknowledged before Notaries Public of the District of Co¬ 
lumbia, was entered into between Hugo Herfurth, Jr., p' ain- 
tiff herein, of Arlington County, Virginia, therein called 
the Party of the First Part, and Minnie F. Herfurth, defen¬ 
dant herein, of the District of Columbia, therein called the 
Party of the Second Part, a copy of which said Dee<|l of 
Agreement is annexed hereto and prayed to be read as a 
part hereof. 

9. Said Deed of Agreement was on October 3, 1939, jand 
at all times since has been, in full force and effect, andjhas 
been complied with by Hugo Herfurth, Jr., plaintiff her|ein, 
in all respects. 

4 10. Plaintiff Hugo Herfurth, Jr., has at all tipies 
since April 25, 1939, been resident and domicile^ in 

Arlington County, Virginia. On November 6, 1941, H|ugo 
Herfurth, Jr., filed an action in the Circuit Court of Arling¬ 
ton County, Virginia, entitled, “Hugo Herfurth, Jr., Plain¬ 
tiff v. Minnie F. Herfurth, Defendant, In Chancery No. 
12SS,” wherein said Hugo Herfurth, Jr., seeks a divorce a 
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vinculo matrimonii from said Minnie F. Herfurth on the 
ground of her wilful abandonment and desertion of him for 
a period of more than two years. Service of process was 
duly had upon Minnie F. Herfurth in said suit. By her an¬ 
swer filed in said suit, said Minnie F. Herfurth admits that 
on October 3, 1939, plaintiff and defendant entered into the 
said Deed of Agreement hereto annexed, but she now attacks 
the validity of said Deed of Agreement, and the terms 
thereof, insofar as the said Deed of Agreement settles the 
. property rights, both real and personal, between plaintiff 
and defendant, and their rights, titles, interests, and obliga¬ 
tions thereunder. On March 13, 1942, Minnie F. Herfurth 
filed her notice of application for the award of custody of 
children pendente lite, alimony pendente lite , and suit 
money and counsel fees, in the Circuit Court of Arlington 
County, Virginia, in said cause, in violation and derogation 
of the terms, provisions and conditions of said Deed of 
Agreement, which said motion is calendared for hearing in 
said Circuit Court of Arlington County, Virginia, on April 
4,1942. And by said motion Minnie F. Herfurth seeks, and 
will seek, to have the said Deed of Agreement declared in¬ 
valid and of none effect. 

11. Said Deed of Agreement fixes and determines the re¬ 
spective rights, titles and interests of defendant Minnie F. 
Herfurth and plaintiff Hugo Herfurth, Jr., in certain real 
estate in the District of Columbia, knowm as premises No. 
1326 Kennedy Street, Northwest. 

Said Deed of Agreement further fixes and determines the 
right, title and interest of plaintiff Hugo Herfurth, Jr., in 
certain other real estate in the District of Columbia. 

Said Deed of Agreement further fixes and determines the 
respective rights, titles and interests of defendant Minnie 
F. Herfurth and plaintiff Hugo Herfurth, Jr., in certain 
personal property, chattels and effects situate in the Dis¬ 
trict of Columbia. 

5 Said Deed of Agreement was entered into in the 

District of Columbia, and was to be, has been, and 
will be, performed in said District. 




12. Plaintiff Hugo Herfurth, Jr., is advised and believes 
and therefore avers, that by reason of the premises, ajid by 
reason of the attack sought to be made by Minnie F.| Her¬ 
furth, defendant herein, upon said Deed of Agreement, the 
rights, titles and interests of the respective parties to said 
Deed of Agreement in and to real estate and personal prop¬ 
erty situate in the District of Columbia, is sought i;o be 
affected, and the rights of the parties to said Deed of Agree¬ 
ment, to be performed in the District of Columbia, is like¬ 
wise sought to be attacked and affected thereby. 

Plaintiff Hugo Herfurth, Jr., is further advised and be¬ 
lieves and therefore avers, that by reason of the premises 
plaintiff is entitled to have a declaration made by this Court, 
and a Declaratory Judgment entered herein, determining 
the validity and binding effect of said Deed of Agreement, 
and the respective rights, titles and interests, and the; lia¬ 
bilities and obligations, of the parties plaintiff and defen¬ 
dant. 

Wherefore, plaintiff demands relief herein, and askjs: 

(1) That summons issue out of this Court directed t(j> de¬ 
fendant Minnie F. Herfurth, requiring her to make answer 
herein. 

(2) That this Court declare the rights, titles and interests, 
and the liabilities and obligations, of the plaintiff andj de¬ 
fendant herein, under the facts and circumstances herein¬ 
before set forth. 

(3) That this Court declare said Deed of Agjree- 
6 ment is valid and binding upon defendant Minni^ F. 

Herfurth and plaintiff Hugo Herfurth, Jr., and J:hat 
the terms, provisions and conditions thereof must be ful¬ 
filled by the parties thereto. 

(4) That defendant Minnie F. Herfurth be restrained and 
enjoined, pendente life and permanently, from further at¬ 
tacking the said Deed of Agreement in said action entitled, 
“Hugo Herfurth, Jr., Plaintiff, v. Minnie F. Herfurth, De¬ 
fendant, In Chancery No. 1288,” now pending in the Circuit 
Court of Arlington County, Virginia. 
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(5) That defendant Minnie F. Herfurth be restrained 
and enjoined, pendente life and permanently, from institut¬ 
ing, prosecuting or maintaining, any other suits, actions or 
proceedings whatsoever against plaintiff Hugo Herfurth, 
Jr., in violation or derogation of the terms, provisions and 
conditions of said Deed of Agreement. 

(6) And for such other declaration by this Court, and 
relief, as may be required in the premises. 

HUGO HERFURTH, JR. 

LEONARD J. GANSE 
CARL F. BAUERSFELD, 

Attorneys for Plaintiff, 

726 Jackson Place, Northwest, 

Washington, D. C. 

7 Endorsed: Filed Apr 3 1942 Charles E. Stewart, 

Clerk. 

District of Columbia, ss: 

Hugo Herfurth, Jr., being first duly sworn according to 
law, on oath deposes and says, that he is the plaintiff in the 
above-captioned cause; that he has read the foregoing Com¬ 
plaint For Declaratory Judgment, And For Injunction, by 
him subscribed, and knows the contents thereof; that the 
matters and things therein stated as upon knowledge are 
true, and those therein stated as upon information and be¬ 
lief he believes to be true. 

HUGO HERFURTH, JR. 

Subscribed and sworn to before me this 3rd day of April, 
1942. 

FRANCIS E. BROWN 
Notary Public, D. C. 

My Commission Expires Feb. 13,1947. 

(Notarial Seal) 
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8 Endorsed: Filed Apr 3 1942 Charles E. Stbwart, 
Clerk. 

Agreement 

This Agreement, made this 3rd day of October, A. D. 
1939, by and between Hugo Herfurth, Jr., of Arlington, Vir¬ 
ginia, herein called the Party of the First Part, and ^pinnie 
F. Herfurth, of the District of Columbia, herein called the 
Party of the Second Part; 

Witnesseth: 

Whereas, the said Parties of the First and Second (Parts 
were lawfully married in the City of Washington, District 
of Columbia, on the 30th day of June, A. D. 1915; and 

Wliereas, the said Parties of the First and Second (Parts 
have several, certain children, all now living, born of their 
said marriage, whose names and ages are as follows: 

Helen Margaret Herfurth, an adult daughter, born I Feb¬ 
ruary 26, 1918. I 

Dorothy Louise Herfurth Shanholtz, an infant daughter, 
born June 23, 1920, who married one Paul Sylvester Shan¬ 
holtz in April, 1937, and who has now become emancipjated. 

Irene Frances Herfurth, an infant daughter, born Decem¬ 
ber 4, 1921. 

Hugo Frederick Herfurth, an infant son, born May 16, 
1924; and 

Whereas, the minor children of the said Parties of the 
First and Second Parts, except said Dorothy Louise Her¬ 
furth Shanholtz, are now living with and under the pare 
and custody of the said Party of the Second Part; and] 

WLereas, certain irreconcilable differences and difficulties 
heretofore have arisen and now are existing between said 
Parties of the First and Second Parts, in consequence 
whereof they have heretofore separated, and have been and 
are now living separate and apart; and 

Wliereas, the said Parties of the First and Second Pjirts 
have reached an agreement for the support and mainte¬ 
nance of their said unemancipated minor children, 

9 and for the support and maintenance of said P^rty 
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of the Second Part, by said Party of the First Part; and 

Whereas, the said Parties of the First and Second Parts 
now desire to enter into an agreement to provide for the 
support and maintenance of their said unemancipated minor 
children and for the support and maintenance of the Party 
of the Second Part, and for the purpose of fixing and de¬ 
termining, now and forever henceforth, their respective 
rights, both present and future, during the life or lives, or 
after the death or deaths, of the said Parties of the First 
and Second Parts, each in respect of his or her own prop¬ 
erty and estate, and each in respect of his or her rights, 
title, or interest, whatever, in the property and estate of 
the other; 

Now Therefore, in consideration of the premises, and of 
the agreements and covenants herein contained, and in fur¬ 
ther consideration of the sum of Ten Dollars ($10.00), to 
(lie said Parties of the First and Second Parts each in hand 
paid by the other, the receipt whereof is acknowledged, it 
is by these presents hereby 

Covenanted and Agreed, as follows: 

1. That each of the said Parties of the First and Second 
Parts, respectively, may conduct, carry on and engage in 
any employment, business, trade or profession, which either 
of said Parties may deem proper unto himself or herself, 
free from any control, restraint, or interference, direct or 
indirect, by the other. 

2. That said Party of the Second Part shall continue to 
have the custody, care and control of the said minor chil¬ 
dren of said Parties of the First and Second Parts, with 
the right in said Party of the First Part to visit and be 
with the said minor children, or any of them, at such times 
and places as may be reasonable; and the said Parties of 
the First and Second Parts shall mutually agree, from 
time to time, as to the education of the said minor children, 

or any of them, including the methods, types, place 
10 or places, and time of such education. And in the 
event that the said Parties of the First and Second 
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Parts shall mutually agree for the education of said chil¬ 
dren, or any of them, at colleges, universities or other in¬ 
stitutions of higher learning, said Party of the First Part 
will make additional reasonable payments for tuition and 
other costs and expenses incident thereto. 

3. That said Party of the First Part shall pay to said 
Party of the Second Part, for the support and maintenance 
of their said unemancipated minor children, during! the 
minority or minorities of said children, and until the 
youngest said child shall reach the age of Twenty-one (21) 
years, the sum of Thirty Dollars ($30.00) per month in 
lawful currency of the United States of America, payable 
in two equal installments on the 2nd and 16th days of jjach 
month, to be payable at such place or places in the United 


States of America as the said Party of the Second Part (nay 
from time to time designate in writing; Provided however, 
that as each of the said unemancipated minor childre(i of 
the said Parties shall reach the age of Twenty-one (21) 
years, or in the event that any of the said unemancipated 
minor children of the said Parties shall marry, or became 
emancipated, or die, prior to reaching the age of Twenty- 
one (21) years, then the sum payable as aforesaid shal 
reduced by the amount of Fifteen Dollars ($15.00) for ejach 
said child reaching adult age, or being married, becon 
emancipated, or dying, as aforesaid. 

4. That said Party of the First Part shall pay to siaid 
Party of the Second Part for her support and maintenance, 
during the lifetime of said Party of the Second Part, or 
until a divorce a vinculo matrimonii between said Parlies 
of the First and Second Parts, and the subsequent remar¬ 
riage of the Party of the Second Part to another, the sum 
of Fifty Dollars ($50.00) per month in lawful chr 
11 rency of the United States of America, payable 


mg 


m 


of 

he 


two equal installments on the 2nd and 16th days 
each month, to be payable at such place or places in 
United States of America as the said Party of the Secojnd 
Part may from time to time designate in writing. 
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5. That said Party of the Second Part shall have and 
retain, free from any right, title, interest, or claim of any 
kind or nature whatsoever therein bv said Partv of the 

v * 

First Part, and said Party of the First Part by these 
presents does hereby grant, sell and convey in absolute 
right, title, interest and ownership to said Party of the 
Second Part, the household goods, chattels, and furniture 
purchased and used by said Parties of the First and Second 
Parts during their said marriage and cohabitation together. 
And said Partv of the First Part does hereby covenant and 
agree that, upon request in writing made to him therefor, 
he will execute good and sufficient bills of sale, assignments, 
or other instruments of conveyance or release requisite and 
adequate for the fulfillment hereof. 

6. That said Party of the First Part hereby waives, re¬ 
leases, remises, quitclaims, and bars himself of and from 
all marital rights of property, community property, and of 
estate by the curtesy, distributive share, or other right, 
title, interest or claim whatever, whether initiate or con¬ 
summate, inchoate or choate, contingent or vested, which 
he now has, or which may at any time hereafter accrue to 
him, in or to any property, real, personal, or mixed, which 
the said Party of the Second Part now owns or which she 
may hereafter own or acquire. And said Party of the First 
Part does hereby expressly covenant and agree that upon 
request in writing made to him therefor, he will execute to 
the said Party of the Second Part, her heirs at law, next of 
kin, devisees, legatees, executors, administrators, grantees, 
or assigns, good and sufficient bills of sale, assignments, 
deeds, or other instruments, of conveyance or release, req¬ 
uisite and adequate for the fulfillment hereof, it be- 

12 ing the intent and agreement of the Party of the 
First Part, as to all property now owned or hereafter 
owned or acquired by said Party of the Second Part, that 
the same shall be free from any right, title, interest, or 
claim whatever thereto bv said Partv of the First Part. 

7. That said Party of the Second Part hereby waives, re¬ 
leases, remises, quitclaims, and bars herself of and from all 
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marital rights of property, community property, and <jf all 
right of dower, distributive share, or other right, title, in¬ 
terest or claim whatever, whether inchoate or choate, initi¬ 
ate or consummate, contingent or vested, which she now has, 
or which may at any time hereafter accrue to her, in and 
to any property, real, personal, or mixed, which the |said 
Party of the First Part now owns or which he may here¬ 
after own or acquire. And said Party of the Second ^art 
does hereby expressly covenant and agree that upon request 
in writing made to her therefor, she will join in and |exe- 
cute with, or to, said Party of the First Part, and/or tol his 
heirs at law, next of kin, devisees, legatees, executors,! ad¬ 
ministrators, grantees, or assigns, good and sufficient tills 
of sale, assignments, deeds, or other instruments of Con¬ 
veyance or release, requisite and adequate for the fulfill¬ 
ment hereof, it being the intent and agreement of the Party 
of the Second Part, as to all property now owned or here¬ 
after owned or acquired by said Party of the First Pkrt, 
that the same shall be free from any right, title, interest, 
or claim whatever thereto by said Party of the Second Part. 

And in consideration of said waiver, release, remise, quit¬ 
claim, and bar, made by said Party of the Second Part as 
aforesaid, and in lieu of all marital rights of property, 
community property, and of all right of dower, distributive 
share, or other right, title, interest or claim whatever, 
whether inchoate or choate, initiate or consummate, con¬ 
tingent or vested, which said Party of the Second Part now 
has, or which hereafter may accrue to her, in or to any prop¬ 
erty, real, personal, or mixed, which the said Par|ty 
13 of the First Part now owns, or which he may here¬ 
after own or acquire, said Party of the First Pa|rt 
does hereby grant and convey unto the sole and separate 
use, benefit, occupation, enjoyment and estate of the Party 
of the Second Part, for and during her natural life, or un^il 
a divorce a vinculo matrimonii between said Parties of tljie 
First and Second Parts, and the subsequent remarriage j)f 
the Party of the Second Part to another, the land and prem¬ 
ises No. 1326 Kennedy Street, Northwest, situate in tl|e 
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City of Washington, District of Columbia, described as fol¬ 
lows: 

Part of Lot 58 in Square 2802 in the subdivision made by 
the Lynchburg Investment Corporation of land now known 
as “Fourteenth Street Terrace,” as per plat recorded in 
Liber 36 Folio 2 of the Records of the Office of the Surveyor 
of the District of Columbia. 

Also part of Lot 64 in Square 2802 in the subdivision 
made by the American Security and Trust Company of 
parts of the tract of land known as “Fletchall’s Good Will,” 
and other tracts, as per plat recorded in Liber 61 Folio 26 
of the aforesaid Surveyor’s Office Records. 

The above-described land is known for purpose of taxa¬ 
tion as part of Lot 809 Square 2802. 

And as further consideration for said waiver, release, 
remise, quitclaim, and bar, made by said Party of the Sec¬ 
ond Part as aforesaid, the Party of the First Part does 
hereby expressly covenant and agree that he w r ill pay the 
installments as and when they become due upon certain 
promissory notes now outstanding and secured by deed of 
trust on the property aforesaid; and further that he will 
pay the interest, taxes, and other like charges accruing 
against the real estate and premises aforesaid. 

And said Party of the Second Part does hereby covenant 
and agree to accept the said conveyance and benefits afore¬ 
said in lieu of all her marital rights of property, community 
property, and of all right of dower, distributive share, or 
other right, title, interest or claim whatever, w’hether in¬ 
choate or choate, initiate or consummate, contingent or 
vested, and in full and complete satisfaction and substitu¬ 
tion therefor. 

8. That said Partv of the Second Part shall and 
14 w T ill not contract any debt, charge or liability what¬ 
soever, except as is in these presents expressly pro¬ 
vided, for which the said Party of the First Part, his legal 
representatives or his property or estate, shall be, or may 
become, liable. 
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9. That said Party of the Second Part hereby covenants 
and agrees that said Party of the Second Part, her heirs at 
law, next of kin, executors, administrators, attorneys, 
agents, servants, employees, grantees, and/or assigns, will 
in all respects keep and perform the agreements, conditions 
and provisions, on her or their part respectively to bej kept 
and performed, in default of which the said Party ojf the 
Second Part forthwith shall become and be indebted^ and 
shall pay, to said Party of the First Part, his heirs, execu¬ 
tors, administrators, or assigns, the sum of Five Thousand 
Dollars ($5,000.00) in lawful money of the United States of 
America, to be paid by way of liquidated and ascertained 
damages therefor, and not as a penalty. 

10. That neither the said Party of the First Part nor the 
said Party of the Second Part hereby waives or cond|ones 
any cause or ground for divorce, either a mensa et tlioi\o or 
a vinculo matrimonii, which either of the said Parties 'now 
have or hereafter may have, against the other. 

11. That in the event that proceedings for, and dejeree 
of, divorce shall hereafter be entered in favor of either of 
the said Parties hereto, the provisions of this deed as to 
the respective property rights of the said Parties hereto 
shall not be affected thereby except as herein provided; and 
further, that the provisions hereof as to the respective prop¬ 
erty rights of said Parties shall be submitted to the court 
wherein said proceedings are brought, and said court shall 
be requested, if agreeable to its practice, to ratify, ap¬ 
prove, and adopt the provisions and terms hereof as to the 
property rights of the parties, in lieu of making any other 

or different order or orders in respect thereof. | 

15 12. That it is hereby further expressly covenanted 

and agreed that should any one or more of the cov¬ 
enants, agreements and/or provisions hereof be held unen¬ 
forceable or invalid, that the same shall not affect or ren¬ 
der invalid the remaining covenants, agreements, or pro¬ 
visions in these presents set forth. 

13. It is by these presents further covenanted and 
agreed that all covenants, stipulations, promises, agrqe- 
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merits, and provisions in this Agreement contained shall 
apply to, bind, and be obligatory upon, the heirs at law, 
next of kin, executors, administrators, attorneys, agents, 
servants, employees, grantees and/or assigns, of the re¬ 
spective parties hereto, or either of them, whether so ex¬ 
pressed or not. 

In Witness Whereof, the Parties of the First and Sec¬ 
ond Parts have hereunto set their hands and seals the day 
and year first hereinabove written. 

(Seal) (s) HUGO HERFURTH JR. 

(Seal) (s) MINNIE F. HERFURTH 

District of Columbia, ss: 

I, Margaret H. Raedy, a Notary Public in and for the 
District of Columbia, do hereby certify that Hugo Her- 
furth, Jr., party to the foregoing Agreement bearing date 
on the 3rd day of October, A. D. 1939, personally appeared 
before me in said District, the said Hugo Herfurth, 
16 Jr., being personally well known to me as the per¬ 
son who executed the said Agreement, and acknowl¬ 
edged the same to be his act and deed. 

Given under my hand and seal this 5th day of October, 
A. D. 1939. 

(s) MARGARET H. RAEDY 
(Notarial Seal) Notary Public , D. C. 

District of Columbia, ss: 

I, J. Merrill Conner, a Notary Public in and for the 
District of Columbia, do hereby certify that Minnie F. 
Herfurth, party to the foregoing Agreement bearing date 
on the 3rd day of October, 1939, personally appeared be¬ 
fore me in said District, the said Minnie F. Herfurth being 
personally well known to me as the person who executed 
the said Agreement, and acknowledged the same to be her 
act and deed. 
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Given under my hand and seal this 3rd day of October, 
A. D. 1939. 

(s) J. MERRILL CONNER 
(Notarial Seal) Notary Public , D. C. 

********** 

17 Endorsed: Filed Apr 3 1942 Charles E. Stewart, 
Clerk. 

Temporary Restraining Order 

This action coming on to be heard on the Complaint For 
Declaratory Judgment, And For Injunction, filed herein 
on the 3rd day of April, 1942, and it appearing to the Court 
that said Complaint asks that this Court declare the rights, 
titles and interests, and the liabilities and obligation^, of 
the respective parties plaintiff and defendant herein] un¬ 
der the facts and circumstances in the Complaint set forth, 
and it further appearing that the Complaint asks that this 
Court declare that said Deed of Agreement is valid and 
binding upon defendant Minnie F. Herfurth and plaintiff 
Hugo Herfurth, Jr., and that the terras, provisions and con¬ 
ditions thereof must be fulfilled by the parties thereto, and 
further that the Complaint asks that defendant Minnie F. 
Herfurth be restrained and enjoined, pendente life and 
permanently, from further attacking the said Deep of 
Agreement in an action entitled, “Hugo Herfurth, Jr., 
Plaintiff, v. Minnie F. Herfurth, Defendant, in Chancery 
No. 1288,” pending in the Circuit Court of Arlington 
County, Virginia, and further that said Complaint asks that 
defendant Minnie F. Herfurth be restrained and enjoined, 
pendente life and permanently, from instituting, prosecut¬ 
ing, or maintaining, any other suits, actions or pro- 

18 ceedings whatsoever against plaintiff Hugo JHer- 
furth, Jr., in violation or derogation of the terras, 

provisions and conditions of said Deed of Agreement, and 
it further appearing that this Court should declare the 
rights and obligations of the respective parties hereto un¬ 
der the facts and circumstances in said Complaint] set 
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forth, and it further appearing; to the Court that immediate 
and irreparable injury, loss, and damage will result to 
Hugo ITerfurth, Jr., before notice can be served and a 
hearing had on an application to enjoin the further attack 
upon said Deed of Agreement in said action pending in the 
Circuit Court of Arlington County, Virginia, as aforesaid, 
it is by the Court this 3rd day of April, 1942, 

Adjudged, Ordered and Decreed, that said Minnie F. 
Hcrfurth hereby is temporarily restrained from further 
attacking said Deed of Agreement in said action entitled 
“Hugo ITerfurth, Jr., Plaintiff, v. Minnie F. Herfurth, De¬ 
fendant, in Chancery No. 1288,” now pending in the Cir¬ 
cuit Court of Arlington County, Virginia, this temporary 
restraining order to expire and cease and determine on the 
Ninth dav from the date of the entry hereof, unless within 
the time so fixed this order be extended by the Court for 
good cause shown, provided that an injunction undertaking 
in the amount of Three Hundred Dollars ($300.00), with 
good and sufficient surety be given by the plaintiff herein. 

Given at 3:55 P. M. 

F. DICKINSON LETTS 
Justice 

Served a copy of the within Order on the defendant 
Minnie F. Herfurth, 4-3-42 personally. 

JOHN B. COLPOYS, 

U. S. Marshal in and for the 
Dist. of Columbia 

By W. A. WALKER JR. 

Deputy U. S. Marshal 
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19 Endorsed: Filed Apr 3 1942 Charles E. Stew¬ 
art, Clerk. 

| 

District Court of the United States for the District of 

Columbia 


Civil Action No. 15204 
Hugo Herfurth, Jr., Plaintiff j 

Minnie F. Hekfurth, Defendant. 

Hugo Herfurth, Jr., the plaintiff, and United Statesl Fi¬ 
delity and Guaranty Company, surety submitting ourselves 
to the jurisdiction of the Court, hereby undertake for our¬ 
selves and each of us, our and each of our heirs, executors, 
administrators, successors, and assigns, to make goocfl to 
the defendant all damages not to exceed the sum of Three 
Hundred dollars ($300.00) by her suffered or sustained by 
reason of wrongfully and inequitably suing out the injunc¬ 
tion in the above-entitled cause, and stipulate that ! the 
damages may be ascertained in such manner as the C<jurt 
shall direct, and that, on dissolving the injunction, the 
Court may give judgment thereon against the principal jand 
surety for said damages in the decree dissolving the | in¬ 
junction, or in a further decree after ascertainment of |the 
amount of said damages. 


(Seal) 

(Seal) 


HUGO HERFURTH JR. 
UNITED STATES FIDELITY 
GUARANTY CO. 


& 


By EUGENE HALLEY 
(Seal) Attorney in Fact. 

Approved: April 3rd, 1942. 

F DICKINSON LETTS, 

Justice. 
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Surety holds authority from Secy, of Treas. to do busi¬ 
ness in D. C. and has a process agent therein. 

CHARLES E. STEWART, 
Clerk 

Bv ANDREW A. HORNER 
* 

Deputy Clerk 

20 Endorsed: Filed Apr 8 1942 Charles E. Stew¬ 
art, Clerk. 

Motion for Injunction Pendente Lite 

Comes now Hugo Herfurth, Jr., plaintiff herein, by his 
attorneys, Leonard J. Ganse and Carl F. Bauersfeld, and 
moves the Court for an injunction pendente lite against 
defendant Minnie F. Herfurth herein. 

For grounds of this Motion, plaintiff shows to the Court: 

1. That the Complaint asks this Court to declare the 
rights, titles and interests, and the liabilities and obliga¬ 
tions, of the plaintiff and defendant herein, under the facts 
and circumstances in the Complaint set forth. 

2. That the Complaint further asks the Court to declare 
that the Deed of Agreement, annexed to the Complaint, is 
valid and binding upon defendant Minnie F. Herfurth and 
plaintiff Hugo Herfurth, Jr., and that the terms, provisions 
and conditions thereof must be fulfilled by the parties 
thereto. 

3. That the Complaint asks the Court to restrain and 

enjoin defendant Minnie F. Herfurth, pendente lite 

21 and permanently, from further attacking the said 
Deed of Agreement in the action entitled, “Hugo 

Herfurth, Jr., Plaintiff, v. Minnie F. Herfurth, Defendant, 
In Chancery No. 1288/’ now pending in the Circuit Court 
of Arlington County, Virginia. 

4. That the Complaint asks the Court to restrain and 
enjoin defendant Minnie F. Herfurth, pendente lite and 
permanently, from instituting, prosecuting or maintaining, 


any other suits, actions or proceedings whatsoever against 
plaintiff Hugo Herfurth, Jr., in violation or derogatioiji of 
the terms, provisions and conditions of said Deed of Agree¬ 
ment. 

5. That it appears from the Complaint that if defendant 
Minnie F. Herfurth be not restrained and enjoined from 
proceeding in said action now' pending in the Circuit Court 
of Arlington County, Virginia, and from attacking the va¬ 
lidity and binding effect of the said Deed of Agreement, the 
said Deed of Agreement may be held to be invalid, and of 
none effect, by the Virginia Court, and thereby cause a 
cloud upon the right, title and interest of plaintiff Hugo 
Herfurth, Jr., in real estate situate and being in the Dis¬ 
trict of Columbia. 

6. That this Court issued its Temporary Restraining 
Order against defendant Minnie F. Herfurth in this cause 
on April 3, 1942, w'hich said Temporary Restraining Order 
will expire and cease and determine on the Ninth day from 
the date of the issuance and entry thereof, unless within 
the time so fixed, said Temporary Restraining Order be 
extended by the Court for good cause showm. 

7. That it is necessary that an Injunction pendente \ite 

be issued by this Court, under the facts and cjir- 
22 cumstances in the Complaint set forth for the pro¬ 
tection of the plaintiff herein. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Plaintiff , 

726 Jackson Place, Northwest, 
Washington, D. C. 
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23 Endorsed: Filed Apr 9 1942 Charles E. Stewart, 
Clerk 

Motion to Dismiss 

The defendant, by counsel, moves the court to dismiss 
this action for the following reasons: 

1. The Complaint fails to state a claim against the defen¬ 
dant upon which relief can be granted. 

2. The plaintiff has submitted himself to the jurisdiction 
of the Circuit Court of Arlington County, Virginia. 

3. The defendant has submitted herself to the jurisdic¬ 
tion of the Circuit Court of Arlington County, Virginia. 

4. Section 5111 of the Virginia Code of 1936 as amended 
in 1938. 

5. For such other and further grounds as may be pre¬ 
sented to the court at the hearing hereof. 

JOHN PAUL JONES 
Attorney for Defendant 
729 15th Street, N. W. 
Washington, D. C. 

NAtional 3060 

24 Endorsed: Filed Jun 26 1942 Charles E. Stewart, 
Clerk 

Order Overriding Motion to Dismiss Complaint 

This cause coming on to be heard upon the motion of de¬ 
fendant Minnie F. Herfurth to dismiss the complaint herein, 
whereupon, upon consideration thereof, and oral argument 
having been had thereon, it is by the Court this 26th day of 
June, 1942, 

Ordered, that said motion to dismiss be, and the same 
hereby is, overruled. 

JESSE C ADKINS 
Justice . 
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No objection as to Form: 

LEONARD J. GANSE 
CARL F. BAUERSFELD, 

per L. J. G. 

Attorneys for Plaintiff, 

726 Jackson Place, N. W., 

Washington, D. C. 

JOHN PAUL JONES, ! 

Attorney for Defendant, 

729 Fifteenth Street, N. W., i 

Washington, D. C. 

###*#*##*• 

25 Endorsed: Filed Jun 26 1942 Charles E. Stewart, 

Clerk 

Findings of Fad and Condusions of Law Upon Motion of 
Plaintiff for Interlocutory Injunction \ 

This cause coming on to be heard upon the motion of 
plaintiff Hugo Herfurth, Jr., for an injunction pendente lite 
against defendant Minnie F. Herfurth herein, and ora] ar¬ 
gument having been had thereon, it is by the Court this 
26th day of June, 1942: 

Found as Facts 

1. That defendant Minnie F. Herfurth has filed no anskver 
to the complaint for declaratory judgment, and for injunc¬ 
tion filed herein, and the facts alleged in said complaint lare 
true and correct for the purposes of the motions filed herein. 

2. Plaintiff Hugo Herfurth, Jr., is an adult citizen of Jthe 
United States resident and domiciled in Arlington County, 
State of Virginia, and brings this action in his own right 
herein, as hereinafter is more fully set forth. 

3. Defendant Minnie F. Herfurth is an adult citizen of 

the United States resident and domiciled in the h|is- 

26 trict of Columbia, and is sued in her own right herein, 
as hereinafter is more fully set forth. 
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4. Plaintiff Hugo Herfnrth, Jr., and defendant Minnie F. 
Herfurth were lawfully married in the City of Washington, 
District of Columbia, on the 30th day of June, A. D., 1915. 

Of said marriage several, certain children, all now living, 
were born, w T hose names and ages are as follows: 

Helen Margaret Herfurth, an adult daughter, born Feb¬ 
ruary 26,1918. 

Dorothy Louise Herfurth Shanholtz, an adult daughter 
born June 23, 1920, w’ho married one Paul Shanholtz in 
April, 1937. 

Irene Frances Herfurth, an infant daughter, born Decem¬ 
ber 4,1921. 

Hugo Frederick Herfurth, an infant son, born May 16, 
1924. 

5. Plaintiff says that said Irene Frances Herfurth, an 
infant, was given into the custody of her mother, the defen¬ 
dant Minnie F. Herfurth, by a Deed of Agreement, a copy 
of which was annexed to the complaint, but that said Irene 
Frances Herfurth w’as emancipated by her mother in or 
about the month of July, 1940, and since that time has been 
gainfully employed, first as an employee of the Chesapeake 
and Potomac Telephone Co., and thereafter and until the 
present time, as an employee of the Riggs National Bank, 
in the City of Washington, District of Columbia. 

Plaintiff further says that said Hugo Frederick Herfurth, 
an infant, is a student now attending the Carlisle Military 
School, Bamberg, South Carolina, and that while said infant 
■was given into the custody of his mother, the defendant 
Minnie F. Herfurth, by said Deed of Agreement, neverthe¬ 
less and notwithstanding plaintiff has been supporting, 
maintaining, clothing and educating his said son at said 
Carlisle Military School, and will continue so to do. 

27 6. For a long time prior to April 25,1939, and Oc¬ 

tober 3, 1939, certain irreconcilable differences and 
difficulties had arisen and were existing between plaintiff 
Hugo Herfurth, Jr., and defendant Minnie F. Herfurth, in 
consequence whereof they had separated on or about April 
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25, 1939, and had been, were, and still are, living; separate 
and apart. 

7. Thereafter, prior to said October 3, 1939, plaintiff 
Hugo Herfurth, Jr., and defendant Minnie F. Herfurth hjad 
reached an agreement for the support and maintenance jof 
their then unemancipated minor children, and for the sup¬ 
port and maintenance of the said Minnie F. Herfurth, defen¬ 
dant herein, by Hugo Herfurth, Jr., plaintiff herein, in con¬ 
sequence whereof the plaintiff and defendant desired to 
enter into an agreement to provide for the support apd 
maintenance of their said unemancipated minor children, 
and for the support and maintenance of the said Minnie |F. 
Herfurth, and for the purpose of fixing and determining, 
then and forever thenceforth, their respective rights, both 
present and future, during the life or lives, or after the 
death or deaths, of plaintiff Hugo Herfurth, Jr., and defen¬ 
dant Minnie F. Herfurth, each in respect of his or her own 
property and estate, and each in respect of his or her rights, 
title, or interest, whatever, in the property and estate of the 
other. 

8. Thereupon, a Deed of Agreement, duly sworn to and 
acknowledged before Notaries Public of the District of Co¬ 
lumbia, was entered into between Hugo Herfurth, jj\, 
plaintiff herein, of Arlington County, Virginia, therein 
called the Party of the First Part, and Minnie F. Herfurtji, 
defendant herein, of the District of Columbia, therein called 
the Party of the Second Part, a copy of which said Deed 

of Agreement was annexed to the complaint. 

28 9. Said Deed of Agreement was on October 3,193!), 

and at all times since has been, in full force and ef¬ 
fect, and has been complied with by Hugo Herfurth, Jr., 
plaintiff herein, in all respects. 

10. Plaintiff Hugo Herfurth, Jr., had at all times since 
April 25, 1939, been resident and domiciled in Arlington 
County, Virginia. On November 6, 1941, Hugo Herfurth, 
Jr., filed an action in the Circuit Court of Arlington County 
Virginia, entitled, “Hugo Herfurth, Jr., Plaintiff v. Minnie 
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F. Herfurth, Defendant, In Chancery No. 1288,” wherein 
said Hugo Herfurth, Jr., sought a divorce a vinculo matri¬ 
monii from said Minnie F. Herfurth on the ground of her 
wilful abandonment and desertion of him for a period of 
more than two years. Service of process was duly had 
upon Minnie F. Herfurth in said suit. By her answer filed 
in said suit, said Minnie F. Herfurth admits that on Octo* 
her 3, 1939, plaintiff and defendant entered into the said 
Deed of Agreement, copy of which was annexed to the com¬ 
plaint, but she now attacks the validity of said Deed of 
Agreement, and the terms thereof, insofar as the said Deed 
of Agreement settled the property rights, both real and 
personal, between plaintiff and defendant, and their rights, 
titles, interests, and obligations thereunder. On March 13, 
1942, Minnie F. Herfurth filed her notice of application 
for the award of custody of children pendente life, alimony 
■}u ndenfe Hie , and suit money and counsel fees, in the Cir¬ 
cuit Court of Arlington County, Virginia, in said cause, in 
violation and derogation of the terms, provisions and con¬ 
ditions of said Deed of Agreement, which said motion was 
calendared for hearing in said Circuit Court of Arlington 
County, Virginia, on April 4, 1942. And by said motion 
Minnie F. Herfurth sought, and will seek, to have the said 
Deed of Agreement declared invalid and of none ef¬ 
fect. 

29 11. Said Deed of Agreement fixes and determines 

the respective rights, titles and interests of defen¬ 
dant Minnie F. Herfurth and plaintiff Hugo Herfurth, Jr., 
in certain real estate in the District of Columbia, known as 
premises No. 1326 Kennedy Street, Northwest. 

Said Deed of Agreement further fixes and determines the 
right, title and interest of plaintiff Hugo Herfurth, Jr., in 
certain other real estate in the District of Columbia. 

Said Deed of Agreement further fixes and determines the 
respective rights, titles and interests of defendant Minnie 
F. Herfurth and plaintiff Hugo Herfurth, Jr., in certain 
personal property, chattels and effects situate in the Dis¬ 
trict of Columbia. 
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Said Deed of Agreement was entered into in the District 
of Columbia, and was to be, has been, and will be, per¬ 
formed in said District. 

Whereupon, the Court makes the following: 

Conclusions of Law 

1. That this Court is without jurisdiction to grant s^id 

motion for a preliminary injunction, or to issue a prelim¬ 
inary injunction herein. Toucey v. New York Life Insur¬ 
ance Company, decided November 17,1941,_U. S. . .|.., 

_S. Ct., 86 L. ed. (Adv. Op.) 107 (Nos. 16 and IS — 

October Term, 1941). 

2. That upon the foregoing facts if the Court does have 
jurisdiction this Court will not exercise its discretion to 
grant an injunction pendente lite herein. 

JESSE C ADKINS 
Justice. 

Seen: 

LEONARD J. GANSE 
CARL F. BAUERSFELD, 

per L. J. G. 

Attorneys for Plaintiff. 

JOHN PAUL JONES 
Attorney for Defendant. 

##*****### 

30 Endorsed: Filed Jun 26, 1942 Charles E. Stew¬ 
art, Clerk 

Order Overriding Motion for Injunction Pendente Lite 

This cause coming on to be heard upon the motion of 
plaintiff Hugo Herfurth, Jr., for an injunction pendente 
lite against defendant Minnie F. Herfurth herein, where¬ 
upon, upon consideration thereof, and the findings of fact 
and conclusions of law made herein, it is by the Court this 
26th day of June, 1942, 
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Ordered, that said motion for injunction pendente lite, 
be, and the same hereby is, overruled. 

JESSE C ADKINS 

Justice 

No Objection as to Form: 

LEONARD J. GANSE 
CARL F. BAUERSFELD, 

per L. J. G. 

Attorneys for Plaintiff, 

726 Jackson Place, N. W., 

Washington, D. C. 

JOHN PAUL JONES, 

Attorney for Defendant, 

729 Fifteenth Street, N. W., 

Washington, D. C- 

*#•*•••#** 

31 Endorsed: Filed Jul 14 1942 Charles E. Stewart, 
Clerk 

Notice of Appeal 

Notice is hereby given this 14th day of July, 1942, that 
Hugo Herfurth, Jr., plaintiff herein, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia, from the Order Overruling Motion For Injunction 
Pendente Lite, entered by the District Court of the United 
States for the District of Columbia, on June 26, 1942, in 
favor of Minnie F. Herfurth, defendant, against said Hugo 
Herfurth, Jr., plaintiff. 

LEONARD J. GANSE 
CARL F. BAUERSFELD, 
per L. J. G. 
Attorneys for Plaintiff, 

726 Jackson Place, N. W. 
Washington, D. C. 


Memorandum 


July 14 1942 

Cost bond on appeal ($250.) approved and filed. 

******•##• 

34 Endorsed: Filed Jul 21 1942 Charles E. Stewart, 
Clerk 

Designation of Record 

Now comes Hugo Herfurth, Jr., the appellant in the 
above-entitled case, by his attorneys Leonard J. Ganse, Carl 
F. Bauersfeld and Ward B. McCarthy, and designates the 
parts of the record in this cause to be included in the tran¬ 
script on the appeal herein, the said parts being considered 
sufficient for the determination of the questions raised on 
this appeal, namely: 

1. Caption. 

2. Complaint for Declaratory Judgment, etc., and Exhibit 
(Agreement). 

3. Temporary Restraining Order. 

4. Injunction Undertaking. 

5. Motion for Injunction Pendente Lite. 

6. Motion to Dismiss. 

7. Order Overruling Motion to Dismiss Complaint. 

8. Findings of Fact and Conclusions of Law, etc. 

35 9. Order Overruling Motion for Injunction Pend¬ 
ente Lite. 

10. Notice of Appeal (General Appeal). 


11. Memorandum of Filing Cost Bond on Appeal. 

12. This Designation. 


LEONARD J. GANSE 

WBM 

CARL F. BAUERSFELD 

WBM 

ward b. McCarthy 

Attorneys for Appellant, 

726 Jackson Place, N. W., 
Washington, D. C. 

Service of copy of the foregoing Designation of Record 
is hereby acknowledged this 21 day of July, 1942. 

JOHN PAUL JONES 
Attorney for Defendant. 

By: DOROTHY THOMSEN 



